offensive, or detrimental nor shall any similar activity be permitted on any other portion
of the Premises or on any adjacent public street or adjacent property.

3.2.2. Restrictions and Prohibited Uses. Without expanding upon or enlarging
the Permitted Uses of the Premises as set forth in this Lease, the following uses of the
Premises are expressly prohibited:

3.2.2.1.The Premises shall not be used or developed in any way- which is
inconsistent with any applicable governmental or public agency requirements;

3.2.2.2.The Premises shall not be used or developed in any way in a
manner inconsistent with the Permitted Uses, Without limiting the foregoing, no
part of the Premises shall be used by any person for any adult entertainment
purposes, as such term refers to graphic, explicit and/or obscene depictions of
sexual activity; ’

3.2.2.3 No improvement on the Premises shall be permitted to fall into
disrepair and all Improvements shall at all times be kept in good condition and
repair consistent with the requirements of Section 10.1 of this Lease;

3.2.2.4 No condition shall be permitted to exist upon the Premises which
shall induce, breed or harbor infectious plant diseases, rodents, or noxious insects
and Lessee shall take such measures as are appropriate to prevent any conditions
from existing on the Premises which create a danger to the health or safety of any
persons residing or working at, or persons patronizing, the Premises;

3.2.2.5.Without the prior written approval of Director, no antennae or
 other device for the transmission or reception of television signals or any other
- form of electromagnetic radiation shall be erected, used or maintained by Lessee
outdoors above ground.on any portion of the Premises, whether attached to an
improvement or otherwise; - : S : S

+ 3.2.2.6No tools, equipment, or other strucfiire designed for use in boring
_ for water, oil, gas or o'thér subterranean minerals or other-substances, or designed .
for use in any mining operation or exploration, shall hereafter be erected or placed
upon or adjacent to the Premises, except as is necessary to allow Lessee to
perform its maintenance and repair obligations pursuant to this Lease;’

3.2.2.7.No adverse environmental condition in violation of Applicable
Laws shali be permitted to exist on any portion of the Premises, not shal any - .

- toxic or hazardous wastes be permitted to be generated, treated, stored, disposed
of, or otherwise deposited in or on or allowed to emanate from the Premises or
any portion thereof, including, without limitation, into the'surface waters and

subsurface waters thereof; provided, however, that toxic or hazardous substances
. may be stored or used, so long as such storage and use is (a) ancillary to the, -
" .ordinary course of business of an otherwise Permitted Use with the intent that. . -

- such substances witl be used in the ordinary course of business, and (b) conducted ;

" in compliance with afl Applicable Laws; and

MSATT - R 15



3.2.2.8.The foltowing uses shall not be permitted: (a) fuel sales; (b) boat or
vehicle repair, other than minor servicing or owner maintenance; (c) live bait
sales; (d) commercial sportfishing and tour boats; or (€} residential use.

3.3  Active Public Use. The parties acknowledge that the ultimate objective of this
Lease is the complete and continuous use of the facilities and amenities located in Marina del
Rey by and for the benefit of the public, without discrimination as to race, gender or religion,
along with the generation and realization of revenue therefrom. Accordingly, Lessee agrees and
covenants that jt will operate the Premises fully and continuously in light of these objectives,
consistent with the operation of commercial, boat anchorage and parking faclhtles and that it
will use commercially reasonable efforts so that County may obtain maximum revenue therefrom
as contemplated by this Lease. In the event of any dispute or controversy relating hereto, this
Lease shall be construed with due regard to the aforementioned objectives.

3.4  Days of Operation. The Premises shall be open every day of the year. Any
changes in the days and/or hours of operation of the public portions of the Premises shall be

subject to the written approval of County.

3.5  Signs and Awnings. Any and all art, displays, identifications, monuments,
awnings, advertising signs and banners which are placed on, or are visible from, the exterior of
 the Premises shall be only of such size, design, wording of signs and color as shall have been
specifically submitted to and approved by Director (and to the extent required under then
applicable Law, the Design Control Board), whether pursuant to Article 5 of this Lease or
otherwise, in writing, prior to the erection or mstallatlon of said art, sign, display, identification,
monument, awning or advertising sign.

3.6  Compliance with Regulations. Lessee shall comply with all Applicable Laws and
shall pay for and maintain any and all licenses and permits related to or affecting the use,
operation, maintenance, repair or improvement of the Premlses

3.7 Rules and Regglatlons Lessee agrees to comply with such other reasonable rules _
_ and regulations govemmg the use and occupancy of the Premises as may be promulgated by
County from time to time for general applicability on a non-dlscnmmatory basis to other
commercial, boat anchorage and parking facilities in Marina del Rey, and delivered in writing to
Lessee.

.3.8  Reservations. Lessee expressly agrees that this Lease and all rights hereundet
shall be subject to all prior encumbrances, reservations, licenses, easements and rights of way
existing as of the date hereof or otherwise referenced in this Lease in, to, over or affecting the
Premises for any purpose whatsoever

” Without limiting the foregomg, Lessee expressly agrees that th1s Lease and all
rights hereunder shall be subject to all prier matters of record and the right of County or City
existing as of the Effective Date or otherwise disclosed to or known to Lessee, as their interests
may appear, to install, construct; maintain, service and operate sanitary sewers, public roads and
. sidewalks, fire access roads, storm drains, drainage facilities, electric power lings, telephone _
lmes and access and utility eascments across; upon or under the Premlses, together w1th the rlght
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of County or the City to convey such easements and transfer such rights to others.

The Lease of the Premises is also subject to the easements reserved in Sections 15. 19 and _
15.20 below.

3.9  Yacht Club Use. It is agreed and acknowledged by County and Lessee that a
primaty purpose of the yacht club use permitted under Section 3.1 above is to provide fora
continuing and ongoing program in boating instruction and safety and to contribute to the
pleasure of private boat ownership by participation in yachting regattas and similar competitive
events. To that end, Lessee agrees and covenants to undertake and carry on and participate in
those activities set forth on Exhibit C attached hereto, or such substitute activities as may be
hereafier approved by Director.

An annual Public Service Plan shall be submitted by Lessee for Director’s approval, on or prior
to January 15 of each year, certifying that, and describing the manner in which, the requirements
of this Section 3.9 have been satisfied by Lessee, together with Lessee’s plans to meet such
requirements in the current calendar year.

4. 'PAYMENTS TO COUNTY.

4.1  NetLease. The parties acknowledge that the payments to be made by Lessee
under this Lease are intended to be absolutely net to County. The rent and other sums to be paid
"to County hereunder are not subject to any demand, set-off or other withholding. Except as
specifically set forth herein, Lessee shall be solely responsible for all capital costs (including,
without limitation, all. structural and roof repairs or replacements) and operating expenses
attributable to the operation and maintenance of the Premises, including without limitation the
parking areas included within the Premises. ' '

4.1.1. Utitities. In addition to-the rental charges as herein provided, Lessee shall
pay all utility and sérvice charges for furnishing water, power, sewage disposal, light, -
telephone service, garbage and trash collection and all other utilities and services; to said
Premises. -~ : : e

4.1.2. ' _Téxes and Assessments. Lessee agrees to pay before delinciuehcy aﬁ :
lawful taxes, assessments, fees, or charges which at any time may be levied by the State,

.County, City or any tax or assessment levying body. upon any interest in this Lease orany . .

possessory right.which Lessee may have in or to the Premises covered hereby or to the
Improvements thereon for any reason, as well as all taxes, assessments, fees, and charges:
on goods, merchandise, fixtires, appliances, equipment, and property owned by it in, on
or.about the Premises. Lessee’s obligation to pay taxes and assessménts hereunder shall
include but is not limited to the obligation to pay any taxes and/or assessments, or
increases in taxes and/or asséssments arising as a result of the grant to Lessee of the

* Option or Lessee’s exercise thereof. Lessee shall have the right to contest the amount of - .

. any assessment imposed against the Premises or the possessory interest therein; provided,
. however, the entire expense of any such contest (including interest and penalties which
may accrue in respect of such taxes) shall be the responsibility of Lessee... -

- The-paft@es aélq;owledgé tl_lat-thé Premises are and shall ;:ohiinué to & subject to '.
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possessory interest taxes, and that such taxes shall be paid by Lessee. This statement is intended
to comply with Section 107.6 of the Revenue and Taxation Code. Lessee shall include a
statement in all Subleases to the effect that the interests created therein may also be subject to
possessory interest taxes, and that the Sublessee shall be responsible for any and ali possessory
interest taxes on the Sublessee’s interest; however, Lessee acknowledges that the payment of
such possessory interest taxes is the ultimate responsibility of Lessee.

42  Rental Payments, Throughout the Term, for the possession and use of the

Premises granted herein, Lessee shall pay County a monthly amount equal to the greater of (a)
Monthly Minimum Rent or (b) Percentage Rent.

4.2.1. Annual Minimum Rent and Monthly Minimum Rent. Lessee shall pay to
County the minimum rent described in this subsection 4.2.1 (subject to adjustment
pursuant to Sections 4.3 and 4.4 below) during each year of the Term (the “Annual
Minimum Rent”), Annual Minimum Rent shall be payable by Lessee to County on a
monthly basis in equal installments of one-twelfth (1/12th) of the Annual Minimum Rent
(the “Monthly Minimum Rent™), except that any amounts payable for less than a full
calendar year or month shall be prorated based on the number of days in such partial year
or month as compared to the total iumber of days in the full calendar year or month
during which such petiod occurs. During the period from the Effective Date until the
earlier of the Completion Date or the Required Completion Date, the Annual Minimum
Rent shall be equal to the product of (a) the average of the fotal Annual Rent payable by
Lessee for each of the most recent three (3) year preceding the Effective Date but prior to
the date that Lessee caused or permitted any space in the Improvements to become vacant
in contemplation of the demolition and redevelopment of the Premises pursuant to
Section 5.1 of this Lease, muitiplied by (b) .75. During the three year period from and
after the earlier of the Completion Date or the Required Completion Date, the Annual
Minimum Rent shall be Two Hundred Fifteen Thousand Dollars ($215,000.00) per year.

. From and afier the third anniversary of the earlier of the Completion Date or the Required

Completion Date, the Annual Minimum Rent shall be as set forth in Sections 4.3 and 4.4
below. : : . : :

42.2. Perccntage Rent For the purposes of this Lease, “Perccntage Rent” for
any given ‘month or year shall be defined as the sum of the amounts set forth in this
Section. Gross Receipts (as defined herein) from each transaction, sale or activity of
Lessee and/or any sublessee shall be reported under one or more of the following
percentage categories, as applicable. It is understood that Article 3 of this Lease provides
for the Permitted Uses of the Premises and that the percentage categories listed below are
not all applicable to this Lease and are in no way intended to expand or modify the
Permitted Uses. Director, by Policy Statement and with the approval of Lessee, Auditor-
Controller and County Counsel, has interpreted and may further interpret the percentage .
categories as set forth in this subsection 4.2.2, with such determinations and .

interpretations to bea guideline in detetmining the appropriate categories. Within ﬁﬁeen o

. (15) days after the close of each and every calendar month of the term hereof, Lessee

shall file a report of Gross Receipts and pay to County a sum equal to the total of the

' followmg percentages for said prewous month, less the amount of monithly mstallment of
' mlmmum rent pald for sa1d prev1ous menth as provnded herem :

152137.7
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(a) TWENTY FIVE PERCENT (25%) of Gross Receipts or other fees
for the rental or use of boat slips, anchorages, moorings, dockside storage space,
and such other facilities and services ancillary thereto as are gerierally provided in
common to tenants thereof, including receipts obtained from persons who live on
their boats; provided, however, that Percentage Rent from dockside gear lockers

_ shall be TWENTY PERCENT (20%) of Gross Receipts therefrom;

(b) TWENTY FIVE PERCENT (25%) of Gross Receipts from the

. rental or other fees charged for the use of dry storage facilities, landside storage

space, boats, motors, tackle, recreational equipment, tools, equipment, launch and
retrieving of small boats and from the sale of live bait; provided, however, that
Percetitage Rent from laridside gear lockers shall be TWENTY PERCENT (20%)

of Gross Receipts therefrom;

(¢) TEN AND ONE-HALF PERCENT (10.5%) of Gross Receipts or
other fees charged for the occupancy of structures and other facilities including
but not limited to (1) apartments, (2) hote! and/or motel accommedations, (3)
house trailers, (4) meeting rooms, and (5) rental of land and/or water or facilities
for activities not otherwise provided for in this Section such as but not limited to
television and/or motion pictures;

(c1) TWELVE PERCENT (12%) of Gross Receipts or other fees
charged for the occupancy of (1) offices utilized for banking, financial or
investment activities, internal clerical or administrative activities, business
enterprises, real estate and insurance brokerage, legal, medical, engineering, travel
agencies, yacht club purposes, or similar uses; or (2) restaurants, stores, shops, or
other commercial establishments; provided that, except as provided in
subsection 4.2.2.5, Gross Receipts or other fees charged for the occupancy of
restaurants, stores, shops or other commercial establishments shall not be included
in the calculation of Percentage Rent under tliis subsection (ct) if the Gross
Receipts from the operation of such businesses are required to be reported under

" . other subsections of this Section; |

(d) ~ [INTENTIONALLY BLANK] ‘ 'PERCENT (__ %)
of Gross Receipts from the sale of new or used boats, boat trailers, house trailers
arid trailer cabanas including credits for used items taken in trade as part payment
for new items, as reflected in the bill of sale. However, the trade-in allowance for
suchi used item taken in trade may be deducted from the sale price of said used. -
item, provided said used item is sold within one hundred twenty (120) days of the

_ date of the bill of sale which established said trade-in allowance;

(e) TWENTY FIYE PERCENT (25%) of commissions or other fees -
earned from boat brokerage, car rental agencies, marine insurance commissions
where the sale of insurance is conducted in conjunction with boat sales and/or

" boat brokerage; laundry and dry cleaning commissions and other simtlar activities
- where éamnings are normallyona commission basis ‘when said activity is

approved in advance by Director; - .
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()  FIVE PERCENT (5%) of Gross Receipts received by Lessee or
sublessee, or TWENTY PERCENT (20%) of any commissions or fees collected
by Lessee, from service enterprises, including, without limitation, cable, internet,
satellite, telecommunication, telephone and other utility services, and valet
parking services;

" (g) . SIX PERCENT (6%) of Gross Receipts received by Lessee or
sublessee, or TWENTY PERCENT (20%) of any commissiohs or fees collected
from commercial boating activities including, but not limited to, charter boat,
bareboat charters and sportfishing boats;

(R)  FIVE PERCENT (5%) of Gross Receipts received by Lessee or
sublessee or TWENTY-FIVE PERCENT (25%) of any commissions or other fees
collected for the installation and/or operation of coin-operated vending or service
machines, including pay telephones;

(i)  TEN PERCENT (10%) of Gross Receipts from the operation of a
bar, tavern, cocktail lounge dlscothcque, night club or other facilities engaged
primarily in the on-premises sale of alcoholic beverages except as provided for in
subsection (j);

(j). FOUR PERCENT (4%) of Gross Receipts from the operation of
any restaurants, restaurant/cocktail lounge combination, coffee shops, beach and
theater food facilities, except that Gross Receipts from facilities established and
operated as a take-out food operation shall be reported under subsection (s); 2
“take-out food operation” shall mean a restaurant or other food operation a
majority of the Gross Receipts from which ate derived from the sale of food or
beverages to be consumed off-site; .

(k)  Intentionally omitted;
- Intentlonally ormtted

- (m) FIFTBEN PERCENT (1 5%) of Gross Recelpts from club dues '
initiation fees, and assessments, except that separate assessments for capital
improvements may be exempted; provided that to qualify for such an exemption
Lessee must comply with the “Criteria for Eligibility for Exemption of Special
Assessments from Gross Receipts” 1ssued by the Dlrector

(n) [INTENTIONALLY BLANK] PERCENT
(_. %) of Gross Receipts or other fees charged from the operation of mghtseemg

, boats tour boats or water taxis;

(o) Intentlonally om1tted

{9)] [INTENTIONALLY BLANK] PBRCENT g
(_%) of Gross Recelpts ot other fees charged by' authonzed boat repalr yards,
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including repair, painting, tugboat, salvage and boat pump-out services and
similar activities; ' '

(q)  FIVE PERCENT (5%) of Gross Receipts of cover charges or other
fees charged for admission to facilities featuring entertainment, excluding movie
theaters, whose Gross Receipts shall be reportable under subsection (s);

()  TWENTY FIVE PERCENT (25%) of Gross Receipts from parking .

" fees, except that (1) parking fees or charges, if any, which are collected in

conjunction with an activity the Gross Receipts from which are required to be
reported in a percentage category higher than twenty five percent (25%) shatl be
included in Percentage Rent at such higher percentage; and (2) valet parking
charges, fees and tips shall not be included in Percentage Rent under this
subsection, but instead shall be included in Percentage Rent under subsection (f)
above;

(=) FIVE PERCENT (5%) of Gross Receipts from the sale of
miscellaneous goods and services consistent with the Permitted Uses but not
specifically provided for elsewhere in this Section;

~(s1) FIVE PERCENT (5%) of the Gross Receipts from the operation of
all stores, shops or boutiques selling items st retail; and,

{t) Notwithstanding the foregoing, and notwithstanding the provisions
of subsection (m) of this subsection 4.2.2, the percentage of Gross Receipts
payable from club dues, initiation fees, and assessments shall be TEN PERCENT
(10%) for so long as Lessee is in compliance with its “Public Service Plan”. For
the purposes of this subsection, compliance with its “Public Service Plan” shall
mean, for any calendar year or portion thereof, that(1) Lessee has submittedto  ~
Director no later than January 15 of such year, and Director has approved, '
satisfactory evidence that Lessee has expended in the prior calendar year an )
amount no less than five percent (5%) of Gross Receipts payable from club dues, -
initiation fees, and assessments toward public service programs and expenditurtes

_which have been approved by Director and which may include Lessee’s costs of

compliance with the terms of Section 3.9 hereof. Such Public Service Plan shall
additionally set forth in detail Lessee’s plans, arrangements and intention to
comply with the provisions of Section 3.9 of this Lease for such calendar year, -

‘together with (i) a Lessee’s written certification that it has complied with the-

terms of Section 3.9 of this Lease and has fully lmplemented its Public Service
Plan, as approved by Director, for the prior calendar year and (ii) Lessee’s
proposed expenditures of nio less than five percent (5%) of Gross Receipts

'payable from club dues, initiation fees, and assessments toward public service

programs in the current calendar year, to the extent that Lessee desires to avail .

- itself-of the percentage rent redugtion in this subsection 4.2. 2(t) In the event that - -
. " Director dlsapproves Lessee’s Public Setvice Plan or otherwise determines that
" Lessee is not in comipliance with the réquirements of its Public Service Plan or

Sectlon 3.9 of thzs Lease or Lessee falls to provide Dlrector with adequate
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documentation evidencing Lessee’s expenditures or compliance with the prior
year’s Public Service Plan, which failure is not remedied within thirty (30) days
after written notice from Director to Lessee, the Percentage Rent applicable to the
foregoing income category shall be increased by FIVE PERCENT (5%) from and
after the first day of the first month after the date upon which Director determines
Lessee was no longer in compliance with its Public Service Plan ugtil compliance
is reestablished to the satisfaction of Director. Nevertheless, Lessee’s failure to

- comply with the requirements of its Public Service Plan (other than with respect
to the requirements of Section 3.9) shall not constitute an Event of Default

hereunder.

(u)  The specific percentages set forth above apply to those Permitted
Uses of the Premises which are applicable as of the Execution Date. Where a
shecific percentage in the foregoing schedule has not been provided, then,
concurrent with County or Director’s approval of a specific additional or related
use, Director shall establish the specific percentage to be applied to such
additional or related use. Such percentage shall be the greater of (1) the average
percentage rent received by County with respect to that category of activities
within Marina del Rey, California at the time of approval of the additional or
related use, and (2) the most recent agreemerit by County, whether by arbitration
or otherwise, with respect to the appropriate percentage to be applied to that use.

. The percentage rent for the related use as determined by Director shall remain in

effect until the next Renegotiation Date.

4.2.2.1.0ther Activities. If Director or Lessee determine that a percentage
of Gross Receipts is not svitable or applicable for a particular activity not
described above, although permitted hereunder, Director and Lessee shall
mutually establish a minimum monthly payment to County as payment for the
privilege of engaging therein, which shall remain effective until the next
Renegotiation Date. .Said minimum monthly amount shall be reasonable in
accordance with the revenue generated by such activity and shafl be included in

" Percentage Rent, as determined hereunder, in lieu of a percentage of Gross

Recelpts therefor, If Director and Lessee cannot agree upon such reasonable
minimum monthly payment, the matter shall be resolved by arbitration as -

. provided in Article 16 hereof.

4.2.2.2. Accounting Records and Procedures. Lessee agrees to and shall
comply with, and shalt cause all of its sublessees, licensees, permittees and
concessionaires to agreé to and comply with, the recordkeeping and accounting
procedures, as well as the inspection and audit rights granted to County, set forth
in Article 14 of this Lease. =~

4 2, 2 3.Gross Receipts. Except as herem otherwnse prov1ded the term

: :"Gross Receipts” as-used in this Lease meatis afl money, cash receipts, or other-

things of value, including but not limited to gioss charges, sales, rentals, common.
area maintenance payments, operating expense relmbursements fees and

commissions made or eamed by Lessee and/or all its asslgnees Sublessees,
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licensees, permittees or concessionaires, whether collected or accrued from any

"business, uge, occupation or any combination thereof, originating, transacted, or

performed in whole or in part, on the Premises, including but not limited to
rentals, the rendering or supplying of services and the sale of goods wares or
merchandise.

(i)  Except as otherwise set forth herein, there shall be no
deduction from Gross Receipts for any overhead or cost or expense of operation,
such as, without limitation, salaries, wages, costs of goods, interest, debt
amortization, rent credit, collection costs, discounts from credit card operations,
insurance and taxes.

(i)  Gross Receipts shall not include direct taxes imposed upon
and collected from the consumer, such as, without limitation, retail sales taxes,
excise taxes, or related direct taxes paid periodically to a governmental agency
accompanied by a tax return statement.

(iii)  Gross Receipts reported by Lessee and its Sublessees,
asmgnecs licensees, Lessees and permittees must include the usual charges for
any services, goods, rentals or facilities provided by Lessee or its Sublessees,
assignees, licensees, concessionaires or permittees. Bona fide bad debts actually
accrued by Lessee for amounts owed by subtenants, assignees, licensees
concessionaires or permiftees may be deducted from Gross Receipts to the extent
that such amounts have been previously reported as Gross Receipts; however,
there shall be no deduction for bad debts based on past experience or transfer to a
bad debt reserve. Subsequent collection of bad debts previously not repotted as
Gross Receipts shall be included in Gross Receipts at the time they are collected.
Notwithstanding anything to the contrary contained herein, Lessee shall be
permitted to make monthly payments of Percentage Rent using the cash method
of -accounting to determine Gross Receipts, provided that Lessee provides County
with an annual reconciliation.of its cash basis determination of Gross Receipts to
the accrual. mcthod (together with payment of any additional Percentage Rent .
due). - .

(iv) Gross Receiots shall not includc any ot‘ the follo\tving items: :

a. goods returned to suppliers or which are delivered
for resale (as opposed to delivery) to another retail location or to a warehouse or
to any retailers without profit to Lessee or Sublessee, where-such returns or

_deliveries are made solely for the convenient operation of the business of Lessee -
or Sublessee and not for the purpose of consurnmating a sale made i in, about or
. from the Premlses, :

b an-amount equal to the cash refunded or credit. -

allowed on merchandise returned by customers and accepted by Léssee or

Sublessec or the amount of cash'refunded or credit allowed thereon in lieu of -

- _-chssee § or Sublessee 8 acceptance thereof but only to the extent that the sales 2
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relating to such merchandise were made in, about or from the Premises; provided .

" that whenever Lessee or Sublessee accepts a credit slip as payment for goods or

services, the amount of credit shall be included in Gross Receipts;

. c. sales of fixtures, equipment or property which are
not Lessee’s or Sublessee’s stock in trade;

d.  receipts from insurance claims other than rental
interruption or business interruption insurance;

e. interest eamed by Lessee or Sublessee on funds
arising from the Premises or the use thereof, deposited or maintained by Lessee or
Sublessee in banks or similar financial institutions; '

f. the Cost of Sublessee’s submetered electricity,
provided (1) each Sublessee’s obligation to reimburse Lessee for such Sublessee’s
electrical charges is separate and apart from such Sublessee’s obligation to pay
rent for its occupancy of the Premises; (2) the reimbursed sum is in an amount
equal to the Cost of the Sublesee’s electricity; and (3) the receipt is actually -
credited against the cost of the Sublessee’s electricify. For the purpose of the
foregoing sentence, the “Cost” of the Sublessee’s electricity shall mean the actual
costs incurred by Lessee, exclusive of ovethead and general and administrative
expenses, in paying the portion of the respective utility’s electric bill that is i
allocable to the Sublessee based on such Sublessee’s submetered consumption of-
electricity, and in paying the portion of any third party submeter reading and
service charge to each submeter that is actually read and a direct allocation of the
submeter service charge to each such submeter that is serviced. County shall have
the right fo approve all submeters and to challenge the legitimacy or amount of
any Cost, and all disputes regarding such County approvals or challeniges, if not
resolved by the parties within thirty (30) days after notice to Lessee of such -
disapproval or challenge, shall be resolved by arbittation pursuant to Article 16 of-

‘this Lease.

4.2.2.4 Excess Payments Credit. If rent payments actually made by .
Lessee in a particular Lease Year exceed the total rentals actually due for that year
as computed on an annual basis at the end of each Lease Year, Lessee shall be
permitted to credit that excess amount (“Excess Percentage Rent Payment”)
against the succeeding monthly installments of Percentage Rent otherwise due

" under this subsection 4.2.2 until such time as the entire Excess Percentage Rent

Paymenit has been recouped. If Lessee makes an Excess Percentage Rent '
Payment in the final Lease Year of the Term, County shall refund such amount-to

‘Lessee within thirty (30) days of its discovery and verification of such .

overpayment.’

"' 4.2.2.5 Effect of Sublessee, etc. Doing Business. Except as specifically

provided to the contrary in this Lease, where-a Sublessee, licensee, or permittee is - '
.conducting a business or engaged in any use or occupation or any combination” -



thereof on Lessee’s leasehold except for those uses or occupations delineated
under Item (1) of subsection (c1) of subsection 4.2.2, Lessee shall report
whichever of the following results in the greater percentage rental: (1) the Gross
Receipts of each Sublessee under one or more of the appropriate subsections of
this Section; or (2) Lessee’s receipts from each Sublessee under subsection {c) or
(c1) of this Section. '

4.2.2.6.Interest; Btc. Interest, service or late charges collected in
conjunction with a fransaction, sale or activity of Lessee.or Sublessee shall be
reported in the same percentage category as the transaction, sale or activity is
reported. o

4.2.2.7 Percentage Rent Doeg Not Affect Permitted Uses. It is understood
and acknowledged by Lessee that Section 3.1 of this Lease sets forth the
Permitted Uses of the Premises by Lessee; thus, the Percentage Rent categories
listed in subsection 4.2.2 are not all necessarily applicable to this Lease and are in
no way intended to expand the Permitted Uses.

4.2.2.8.Policy Statements. Director, by Policy Statement and with the
approval of Lessee, Auditor-Controller and County Counsel may further interpret
. the definition of Gross Receipts, with such interpretations to be a guideline in
implementing the foregoing subsections of this Lease.

43  Adjustments to Annyal Minimum Rent. As of the third (3rd) anniversary of the
Completion Date (or as of the third (3") anniversary of the Required Completion Date if the

Completion Date does not occur on or before the Required Completion Date) (the “First
Adjustment Date”) and as of each third (3rd) anniversary of the First Adjustment Date thereafter
(each an “Adjustment Date” and collectively the “Adjustment Dates”), the Annual Minimum
Rent shall be adjusted. Until the Renegotiation Date provided in Section 4.4 hereof, the Annual
Minimum Rent shall be adjusted as of each Adjustment Date to the amount which equals seventy
five percent (75%) of the average of the scheduled total annual rent due (including Monthly
'Minimum Rent and Percentage Rent) from Lessee to County under Section 4.2 of this Lease

- during the thirty-six (36) month period immediately preceding the Adjustment Date; provided,
Kowever, if the Completion Date does not occur by the Required Completion Date, then for -
purposes of determining the average total annual rent that was payable for the thirty-six (36)
meonth period prior to the First Adjustment Date, the total per diem annual rent for the period
from the Required Completion Date until the Completion Date shall be deemed to be the same

* total per diem annual rent that was payable by Lessee for the period from the Completion Date
until the next anniversary of the Réquired Completion Date. _

'44  Renegotiation of Annual Minimum and Percentage Rents. Effective on each tenth

- (10th)-anniversary of the Completion Date (or effective on each tenth (10™ anniversary of the
Required Completion.Date if the Completion Date does.not occur on or before the Required _
_. Completion Date (each a “Renegotiation Date” and collectively, the “Renegotiation Dates”), the-
Annuat Minimum Rent and Percentage Rerit shall be readjusted to the Fair Market Rental Value
(as defined below)-of the Pretnises. - oD e e R
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